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BRIEF OF O'DONNELL & MORTIMER LLP IN SUPPORTOF & ~

NO PROBABLE CAUSE

O’Donnell & Mortimer LLP (“Firm")' respectfully submts this brief pursuant to
2USC §437g{a)(3) and urges the Fedezal Election Commission (“FEC™ or
“Comnnﬁon")toﬁndno probable cause that the Firm violated 2U S C § 4411

Accordingly, the Commussion should reject the recommendation of the Office of General
Counsel

STATEMENT OF THE CASE

The General Counsel's Brief dated October 26, 2006, erroneously postulates that
the Firm 15 hable for the unauthonzed, unratified, and personal acts of Pierce O'Donnell,
a partner in the Firm  The musgumided couclusions relate to Mr O’Donnell’s personal '
effastk to raise contrrbratrons fer thn Ppesidential eumpargn of Seantor John Edwards amd
personally o remburse hus family members, Firn ssnployses, and others outsde of the
Firm for contnbutions to the Edwards campaign

The Firm 15 not hiable either under partnership law or under agency principles for
the personal actions of Mr O'Donnell or for the subsidiary and denvative personal
activities of Firm employees whom he enhisted All alleged actions by Mr O'Donnell

Formerly known as O’Donnell & Schaeffer LLP and O'Donnell Sheeffer Mortimer LLP  Please
note that the Firn 1am the prosnss of dsseltgun
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were personal i nature and outside the scope of the business of the Firm, which provided
legal counsel The alleged actions also did not accrue to the benefit of the Furm, were not
related 10 any client matter, and were not intended to be so  The General Counsel’s Brief
makes clear that no funds of the Firm were used to make any alleged reumbursements

The conclusion of the General Counsel's Brief attnbuting liability to the Furm
based on the personal actrvitzes of Mr O'Donnell and cthers 18 unsubstantisted by esther
the fim:ts er the law The Baef rosts upon faulty deinorons from the facts of thi case and
from cases whene the kability-cresting activiles venrp, untisae here, sleazly 1o the scope of
the employers’ business operations and clearly wathmn the scope of the employees’
employment As explamned below, this Matter contrasts entirely with those cases
Accordmgly, the Commission should reject the conclusions in the General Counsel’s
Bnef and should find no probable cause to believe that the Firm violated2 US C § 441f

SUMMARY OF FACTS?

Throughout the relevant time penod, Pierce O'Donnell, a tnial attorney, was a
pumermO'Domll&Shaeﬁ'erLLP.lﬁnnml.osAngeles_thnh:ubsequenﬂygone
through a number of name dhiangws andl 15 scww 1n the process of dissefving Mr
O'Dnaneli agreed m 2003 to ba s fundraiser for the Psasidantial carimuign of Semator
John Edwmrds Mr O’Domnell organiasd and hosted a finniraimng breskfust for the
Edwards campaign an March 1, 2003, at a hotel 1n Beverly Hille, Cabforua Mr
0"Donnell's personsl assistant from the Firm, Delaras Valdez, assisted hum with thus
fundraising event

2 For purposes of thus brief only, we accept as true in the first four paregraphs below facts from
pages 3-19 of the Geweral Counsel’s Bnef The next four paregraphs highlight addytional facts from the
record Accordmgly and for ease of reading, we have not placed the term “allegedly” before every
discussam of the facts
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Before and after the event, Mr O’Donnell and Ms Valdez solicited contnbutions
from many different persons ' With personal funds from Mr O’Donnell, they remmbursed
the contnbutions of 16 different persons, four of whom were farmly members of Mr
O’Donnell, and five of whom were employees of the Firm  All of these persons were
told that they would be rexmbursed by Mr O"Dormell Mr.O'Donnellwmtepemml
cheeks for the reimbursements and dd not use Fum funds

A tumbes of gther Firm smployees; molmhing ali of the sstorneys who made
contnbutions te the Edwanis campaign, did not recoww 2 resmbursemxiing for thmr
contnbutions, as atested by swom affidavits 1n this Matter

At the request of Ms Valdez, three firm employees—office manager Else
Latinovic, paralegal Hilda Escobar, and admmistrative employee Bert Rodnguez—asked
farmly members to contnbute to the Edwards campaign, promising, as had Ms Valdez,
that Mr O*Donnell would rexmburse them

The Firm was a small itigation law firm that specialized 1 complex hitigation
maners Affidavit of Ann Mane Mortimer, dated December 14, 2006 § 5 [heremafier
“2006 Mortmser Aff ), attached hereto at Tab A The Firmn was not a lobbying firm and
was not 1n the business of msnhnmrmg campape contrilmtions 2006 Mortmer Aff § 5
Ann Merie Mortmar and Mr O'Doamcli were the twn equity pastnors 12 the Firm
Affidavit of Ann Mane Mortimer dated June 10, 2004 § 2 [(heremnafier “2004 Mortumer
Aff™), attached hereto at Tab B ® There were 9 other partners m the Firm 1n 2003, and
there were 17 associate attomeys working for the Firm at that tme 2006 Mortumer Aff
96 The Furm did not rexmburse any person for their contnbution 2004 Mortumer Aff

3 The 2004 Mortumer Affidavit was submitted with the responses of the Firm on June 14, 2004, -
(MEIR 5366) and June 25, 2000 (MUR $4354)
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18 See also Deposition of Bert Rodnguez, dated June 27, 2006, at 79 [heremafter
“Rodnguez Tr "] (“I know that I got a check - from Pierce”), Deposition of Hilda
Escobar, dated June 27, 2006, at 58 [hereinafter “Escobar Tr "] (acknowledging that the
check was from Mr O*Donnell's personal account)

The co-managing partner of the Firm, Ms ‘Mortimer, had no knowledge about the
rexmbursementts for the Edwards canpaign contnbutions at the tunc the cortnbutions and
remsbumsemunts wace made 2006 Mactumer Aff §7 T7s Hill newespaper on May 25,
2003, piiblished an article about questsonable contnbutions to the Edwaxds campmign
from employees of law firms Ms Mortmer, however, did mot discuss the arscle from
The Hill with Ms Latinovic unti] after the Complaint 1n thus Matter had been filed 2006
Mortimer Aff 8

Many of the Firm employees who made reimbursed contributions to the Edwards
campaign and asked farmly members to do the same had a deep personal fondness for
Mr O'Donnell because he had been so nice to them and generous with them over the
years See, ¢ g, Rodnguez Tr at 28-29, 88, Escobar Tr at 29-31, 52

DRSCUSBFON

In thus Matter, the Firm has no hablity for reimbursing contnbutions to the

Edwards campaign As detailed 1n the General Counsel’s Bnef (at 5), “these funds all
ongmated from O'Donnell’s personal bank account” and “O’Donnell wrote personal
checks to these individuals ” The tesumony 1n the depositions of Hilda Escobar, Bert
Rodnguez, and Else Latinovic show that Mr O°Donnell used personal funds to rexmburse
the mdividual contrnibutors end did not use Firm funds This confirms the affidavit
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submitted by Ann Mane Mortimer on June 10, 2004, with the second response of the
Firm Ths affidavit 1s sttached hereto at Tab B

Since there was no use of Firm funds for any rexmbursements, the Firm cannot be
held hiable for violations of section 441f As a result, 1n an inexphcable effort to trap
persons not involved 1n, and without knowledge of, illegal activity, the Ofice of General
Ccmmse] has moved down the imappropreate path of asserting vissmous Inibilsty for a
“knmnng and witifid™ vioistion of sootren 4411 on fhe past of tkw Fusn  Sach vicanous
habihty, howevar, does net attash to tha Fanz ae 13 showm below

As showa above n the discussion of the lack of dineot hability for the Fum, ell of
the facts 1n this case point to one conclusion about the nature of the campaign finance
activity undertaken by Mr O'Donnell and certaan Firm employees  the activity was
personal m nature There 1s no evidence that the fundraising and rexmbursement activity
was a Firm project, was related to Firm activity, or was for the benelit of the Firm or 8
Firm cheat  Moivover, there alss s no evadenve thet the Firm was 1n the busmress of
political fundmaming or of remcburning contaitastions or that such actiwty 15 tite type of
busmsess that law fisma 1» Califarma usually undertake ¢

Instead, waing hus personal fumds, Mr O’Domgllm;lntoﬁl!ﬂ!!nmd
commitment to the Edwards campaign by drawing on all types of personal attachments,

¢ In & recent decision, the U'S Supreme Court set a hugh bar for partnershp vicarious habality for
employee actions under the “knowing”™ standard of a different statute Arthwr Andersen LLPy US , 544
US 656 (2005) In the case at hand, not only does the Commission lack evidense of “knowing and
willful” conduct on the part of the other partners and the Furm, 1t also lacks facts of mstitutional
mvolvement and of mstitutional knowledge through firm policies
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including non-Firm fanmly relationships  The Firm employees voluntarily and personally
(although perhaps not happily) assisied Mr O’Donnell with Ius personal problem  Since
the other partners of the Firm clearly did not approve this activity, did not ratify this
activity, and did not even know of this resmbursement activaty, the Firm cannot be
vicanously hiable for such activity—either through the law of partnershsp or the
prmcrples of agency The facts that the fundraismg sed resmbursement subvity was
persamal 1 natee, was not 1 the scope aff the Fuzn'’s bhaarmess or the emmplogee’s
respansiinhities, snd did nat hezefis oy further the mtarests of the Firm all buttress this
conclusion *
1 Under Partnership Law, the Firm Is Not Vicariously Liable Because
Mr. O’Donnell’s Personal Reimbursement Activity Was Outside the
Scope of the Firm’s Business

a The Law Raguires Acthilly to Be within ths Skope of the
Busiazas

Under Califormia law and wathout the approval of all of the remaimng partners, a
partnership will be hiable for the acts of a partner only 1f the partner acted within the usual
course of business of the partnership “An act of a partner that 1s not apparently for
camyng ot ;1 the ordmary owurse of the pamnewship bisness or busmnsss of the kend
camed en by the pastnershup binds the pestnersiup daly if the act was authormzed by the
otker partners ” Cal Corp Code § 16301(2) “A pastoseship 18 hable for Inss or myuwy
caused to a person, or for a penalty incurred, as a result of a wrongful act or omision, or

’ The Fum vam not mipinmmd or simged m the Lus Angelw; Sims pass mwoimhg the Huha s
Anggeles contnbution reimbursements, although the Firm’s situstion m that case vis-8-vis Mr O'Donnell’s
pmmﬂumbumwﬂnmumﬂmm-mmmmmlvmnmm
used 2006 Mortimer Aff §9 See alro Stipulation, Decision, and Ovder of the Los Angeles City Ethues
Commuszsion, Case No 2003-56 (Mar 14, 2006)
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other actionable conduct, of a partner acting in the ordinary course of business of the
partnership or with authority of the partnership ™ Id § 16305(1) (emphasis added)

“The status of partner, without more, provides only the authorty to bind the
partnership by acts ‘which are apparently within the usual course of the particular
bumness’ of the partnerstup ” Miiazo v GulfIns Co ,274 Cal Rptr 632 (Cal Ct App
1990) (quoting Owesre v Pelos Verdes Monaco, 191 Cal Rptr 381,389 (Cal Ct App
1983)) “A pextner, watisnut the sopsent of all of the remairans partnors, has no suthonty
todonanyact  whichis not appame=tly doze for the purpose of cazrying on the
partnershup business in the “usual way ™ /d (quotng Cal Corp Code § 15009(2), (3)Xc)
(now Cal Corp Code § 16301)) (emphams in the onginal) Mr O’Donnell’s
reimbursements and fundraising were not 1n the usual course of the Furm's business and
were not known to, let alone consented to by, the other Firm partners

b The Cages Cited mn the General Counsel’s Brief Are
Inapplicable

The General Counsel's Brief (at 14 n 11) merely makes note of the first provision
of the above-quoted section bf the Cahfora Corporation Code, which stll indicates that
hability only uttaches to a partiershep for the acts of the pastnes 1f the act 15 “foe
apponantly corrying on m the cohmary cotase tise pastnarshep business or businem; of the
kind earned on by the partnership ” Cal Corp Cede § 16301(1) The Briof then
presumes that Mr O°Donnell’s personal actions fit this provision and were 1n the scope
of the Firm's business 'Nowhere 1n the partnership discussion, however, does the Office
of General Counsel put forward any facts to undergird its supposition  Moreover, the
partnership cases cited by the Office of General Counsel provide no factual analogy to
support its assertion Redmanv Walters, 152 Cal Rptr 42 (Cal Ct App 1979), for
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example, mnvolved an attorney failing to prepare and prosecute a case, an omission m the
engagement of a legal practice The second offered case, this time 1n tort, involved a
partner’s dnving of a car when drunk and on a “partnership mission " Masden v
Cawthorne, 85 P 2d 909 (Cal Ct App 1938) From the facts mvolved 1n both of these
cases, then, there was no dispute that the partner’s actions were within the scope of the
partwershrp’s business
c The Activity in this Case Were Personal

In this Matter, however, the scts of the partner 1 question were personal and
outside the scope of the Firm's business  First, the Firm's business 1a the prachice of law,
not lobbying or polrtical findemisng ¢ Second, Mr O*Donnell made a personal
commutment to the Edwards campaign Third, Mr O'Donnell used personal funds to
reimburse certain contributors Fourth, resmbursed contnbutors ncluded farmily
members not connected to the Firm Fafth, Mr O’Donnell did not rexmburse
contnbutions from attomeys at the Firm, including contnbutions from other partners
Moreover, there 13 no evidence that the Firm benefited or wonld benefit from the 1llegal
campmgn finamee actrvity endertaken by Mr O'Donnell or that the campagn finance
activity was u tyye of bumrsss engaged 1n by law firmm

d Parsonal Actinity Do Not Trigger Vicarioun Livhility

As stated above, for vicanous hability 1o attach to the Firm through partnership
law 1t 18 necessary for the offending activities to have been carnied on m the scope of the
partnership’s business In Ellis v Mihelis, 384 P 2d 7 (Cal 1963), for example, a
purchaser sought specific performance of an agreement to sell a ranch operated by a

¢ The Firm was & small law firm specialiang m complex htigation, and, unlike the law firm m MUR
4530 (Pusliss), (¢ Finm cid 1mdt engage 1 Ihbigymg activities
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partnership One of the partners had executed the sales agreement without revealing the
existence of the partnership The court exammed whether one partner could bind the
other under Cal Corp Code § 15009 (now Cal Corp Code § 16301) wathout a wnitten
agency agreement Jd at 13-14 The court summanly noted that “there 18 no evidence
that defendants were 1n the business of buying and selling real estate or that the sale of
memehmmﬁnmnmofﬂwmpbuam" M 8t13 The court
explained that “there must be expos authority for 2888 of a pustner which do nat appesr
to be 1n the usuml conmse of the bnamess " Id st 14 The court concluded, “Since 1t dvss
not appear that the sale of the ranch was 10 the usual course of the perinershyp busmess, 8
contract to sell it would come within subdivision (2) of section 15009, not subdivision
(1), even if the ranch were a partnership asset as found by the tnal court™ Jd See also
Waller v Engelke, 741 P 2d 385 (Mont 1987) (finding no vicarious hability for achons
of a partner outside the usual course of the partnership business), Hodge v Garrett, 614
P 2d 420 (1daho 1980) (same), Sheridan v Desmond, 697 A 2d 1162 (Conn App. Ct
1997) (same), Pa Liquor Control Bd v Pollock, 484 A 2d 206 (Pa Commw Ct 1984)
(same)

Simtier to the above rease, the Form e 1n the basiness of providing legal sewvizes
and not 1 the business of lobbying, political fundrasing, or rexmbursing personal
contributions to candidstes The Office of General Counsel provides no evidence, and
can provide no evidence, to the contrary Mr O’Donnell’s personal actions, therefore,
went beyond those of the usual business of the Furm

e There Is No Per Se Rule of Vicarious Liability for Law Firms
Moreover, unhike what the Office of General Counsel effectively asserts (see

Pp 14-17), there 18 no rule in California that makes a partnership per se vicanously hiable
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for all activities undertaken by partners within the facilities of the partnership In fact, 1n
other states even seemungly normal law-related activities by a law firm partner have been
held not to trigger vicanous hability for the law firm when they went above and beyond
what a normal law firm would do (commssions versus omussions) In Jackson v
Jackson, 201 S E 2d 722, 723 (N C Ct App 1974), for example, the court held that
“[a]dvising the imtiation of a cnminal prosecution 18 clearly witinn the normal range of
mmhaqwﬂhw;umﬂunhtmhu:nnﬁuﬁmmﬁnoﬂymdﬂm
prebahle cause 1s quite a different metter ” Afier cansidoning the state athucs ruks
prolubiting prosecution without cause, the conrt stated that “it cannot be held that
malicious prosecution 18 within the ordinary course of busmess of a law partnership * /d
at 724 In the case of the Firm, on the other hand, it 1s clementary that reimbursing
campaign contnbutions 1s not within the ordinary course of business of a law partnership
f Mr. O'Donnell, in His Personsl Capacity, Attempted to

Extinguish a Personal Commitment, Which Is Not the Business
of a Law Partnership

In effect, Mr O’Donnell wore two hats when at &= Firmn—owe personal and ene
for the Firm When engagedl 1n 1llegal campasgn finance activity, he wore his personal
hat These pensonnl activities reie(ed to paying oif Jus pereonal obligution or det to the
Edwans campaign, an activity waigh, aceonding to Califorms courts, 18 not the busintss
of partnerships  See Tsakos Shipping & Trading, S A v Jumper Gardens Town Homes,
Lud, 15 Cal Rptr 2d 585, 595 (Cal Ct App 1993) (finding partnership not liable for
loan made to partnerstup’s co-managmg partner because **[tJhe normal partnership 1s
orgamzed to carry on a business for 1ts members, and not to assist other persons by
becomung a surety for them, or answerable for their debts’™) (quoting Mayr v
Goldschmdt, 218 P 621,622 (Cal Ct App 1923)) Recently, a federal cowt m
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Califorma acknowledged that vicarious hability cannot attach to a partnership for actions
of partners when they are weanng their non-partnership hats, engaging 1n non-partnership
business, and not furthening the business of the partnership See Synapsis, LLC v
Evergreen Data Sys, Inc ,No C-05-01524, at * 5, 2006 WL 2619361 (N D. Cal Sept
12, 2006) (finding partnership not hiable for statements of partners when engaging m
busmess for another of the partners’ busmnesses where planfuff “provided no evidence
tenduxg to shom tiext 1t was the [pastremshup’s] omimary corame o bnsiness to prowade

28 that it would stand hehad companos 1n which 1t had no ownaishyp sadernst”
and “no evidence that [the partners] made [the potentially habihity-tnggesng statements]
1n the ordinary course of [the partnership] business or to further the interests of [the
partnership]”)

Instead of omitting to take some action required n the Firm's or lus practice of
law, Mr O'Donnell performed acts unrelated to the legal practice mn the course of lus
personal fundraising activity, intending to extingmsh a personal commutment The Office
of General Counsel hss no evidence to show that Mr O"Donnell’s rembursement
acxwxy wes 1n the svope J¥ the Firm's busmess or evea withm the socope of whek law
finus nowmnily do  Instemd, sl iogichl deductions fram the fincts ga the other vay The
FEC, than, may not subjaat the Frrmn to vicaxous kahihity under Galrfornsa’s pestnership
law for the personal undertakings af ane of 1ts partners, Mr O'Donnell

2 Under Principles of Agency, the Firm Is Not Vicariously Liable

Bewsuse the Personal Reimbursement Activity Was Gutside the Scope
of the Firm's Business and Was Not Intended to Benefit the Firm

In addrtion to the arguments made under partnership law, the General Counsel’s
Bnef also mappropnately ascnbes vicanously hability for a “knowing and wallful”
violation of section 441f to the Firm through the princaples of agency law, argung that

11
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the actions of Mr O’Donnell and certain Firm staff tngger Firm habihty through
respondeat superior The Office of General Counsel, however, makes assumptions about
the facts mn this case and msapplies accepted agency principles Indeed, because the
actions by Mr O"Donnell and certain Firm employees were outside the scope of thewr
employmemmdwueﬂotforﬂ\ebeneﬁtoftheFm.theNuomdonotmggermdm
cival vioarious liablity for the Firm, much less vivarzous habilnty for a “knovmng ard
wiikiul” visintess

Urder the Restatement (Second) of Agency § 219(1), a master 1s subject to
habihty for actions of its servants anly when the servants are “acting 1n the scope of thetr
employment ™ The pnincipal 13 not hiable for actions of servants “acting outside the scope
of their employment” except m certamn situations mapplicable and not argued by the

~ Office of General Counsel here Restatement (Second) of Agency § 219(2) Among

othertlunga,formacubntobew:dnnﬁ;empeofamam'smploymem.meawon
must be “actuated, at least in part, by a purpose to serve the master " Jd § 228(1)
“Conduct of a servant 1s not within the scope of employment i1f 1t 13 different mn kind from
ﬁmmhonud,fubqudtheauthmndmmumelmn.wmhmemmdbya
purpose to serve the mastar ™ Id § 228(2) (emqihaes adddd)

s Tha Reimborosrost Sshana Ded Not Serve and Was Nat
Intended to Serve the Firm

A purpose to serve the Firm 15 clearly what 13 missmg ffom this case Mr
O’Donnell was rexmbursing contnbutions with lus nersomal fimds to extmpwishi a
personal commtment that he had made to the Edwards campaign  There 15 no evidence
that he undertook the rexmbursement activity to serve the Firm, for 1t had nothing to do
with hus duties to practice law  As a subsidiary and denvative matter, certamn Firm
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employees, t0o, effectuated Mr O’Donnell’s personal conduct, which was not a program
of the Firm since 1t was done 1n secret, 1n hushed tones, with non-Firm family members
and friends, and without the knowledge or particapation of other Firm partners or
attorneys The conduct also did not involve any chient of the Firm The depositions are
replete with statements that the conduct was an effort tv assist Mr O*Donnell and that
“Pierce” and not the Firm was gonrg to rexmburse contnbutions  See, ¢ g, Rodngoez Iy
at 68, Hmobar Tr at 48,52 In the end, 1t was in extszerngular actrvity on the part of
the participants  According to Judge Posner, “when an agent acts entirely on Jus own
behlﬁdomsmmgnhncoﬂdnotpomblybemupmnduthemudywmlmm.
ill-judged performance of his duties as agent, he 18 acting outside the scope of the agency
and the principal 1s not bound ” Hartmann v Prudennial Ins Co ,9 F 3d 1207, 1210 (7th
Crr 1993)

b The General Counsel’s Brief Assumes Incorrectly that the
Illegal Activity Was In the Scope of Employment

The Office of General Counsel, in 1ts Brief, essentially makes an assumption that
the illegal actions of Mr O'Dorxrell aud certain Fum employses were m the scope of
their employment For Yus proposition, the Brysf cites the use 6f Fwm resources fos
sohcatations (letterhead) and the supposed loak of distisction between Firm cammands
and the personal zaquests of Ma O*Donnell

The cases cited by the Office of General Counsel, hawever, fil to transform these
two facts into hability for the Firm, for the Restatement (Second) clearly states that the
actions must serve the master and that the fact that activities take place 1n the office
dunng work hours 1s not enough  Ses Restatement (Second) of Agency § 228 In
Hanlester Network v Shalala, 51 F 3d 1390 (9" Cir 1995), cated by the Office of

13
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General Counsel, the fraud in question occurred 1n selling linited partnerships, which
was the basic job function of the pertinent employee In United States v Hilton Hotels,
467 F 2d 1000 (9° Cir 1972), the analyss was under the Sherman Act, under which
almost all collusive or monopolization activity 18 assumed to be directed toward the
benefit of the employer in that such activity 18 intended to raise profits In Umited States
v A&P Ihch_ng'Co , 358 UB 121 (1998), the veoerroas Irabality related to an employee
or employees m the trucking idustry not fulfilimg the regixrements of the treciny
regilakons In shart, AGP Truokng Co mvolvequﬂu:yommmmlmdmthe
business of the employer None of these cases extends hability, much less knowing apd
willful hablsty, to a principal from the personal, extracurncular activity of an agent
serving the personal political interests of another agent where such personal interests
have no relation to the object or business of the employer

The Office of General Counsel would have the Commission beheve that once Mr
O'Donnell and certain employees entered the Firm’s offices, nothing could take them out
of the scope of their employmemt Thar 15 not the view of courts under the Restatemsent
(Second), for 1t 1 wrdely recogmned that agents, during werk hours und et employer
facxlities, can esr:kark en a “frohc of their own™ that has naizng to db with their
employment 7 See, e g , Swedkem Sauth, lic v Les, 381 So 3 990, 995 (Muss 1980) In
Ententc Mineral Co v Parker, 956 F 2d 524 (5th Cir 1992), the Fifth Carcuat found that
an attorney’s actions, even though partly undertaken mn the workplace and durmg work
hours, were not withun the scope of his employment The plamtiff in that case sought to

! ‘The arguments of the Office of General Counsel would mean that, if Mr O'Donnell and certan
employecs of the Fr'm consprred at e offSie t0 sseal & aar for-tliewr own persond! amusement and m fisct
did steal a cor, then the Frm would be vicariously hable for the illegal achivity This 13 an unfair result
unsugported by law

14
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.holdallwﬁmwcmously hable for an attorney’s tox'uousuuelfumeewnhthe
plantiff’s business relations ‘The attorney mitially represented a client who was selling a
royalty interest to the plaintiff An imtial meeting between the plamnff, the seller, and
the attorney took place at the attorney’s law firm Later, upon discussing the matter with
oﬂ:mdtheﬁmmdmuhngoﬂmmquuﬁvhﬂeappumﬂymllutheﬁm'nfﬁee,the
attomey decided to buy the niterest for hrmself Id at S25 Nevertheless, the coutt held
that the attnimary had abandaned hm empdoyment and the law firm was not hisble for the
attornsy's tart Idf at 528-29 The amrt respcted the plamtifi's ergument to the effost
that “once [the attorney] began representing [the seller] pursuant to the firm’s purposes,
no deviation from the firm’s purpose could take him outside the scope of s
employment ” Jd at 528 Rather, the court found that the attorney was “acting 1n his
own interest, not 1n the nterest of the firm” and “the firm did not receive any benefit
from [the attorney's] purchase of the realty™ Jd Therefore, the aftomey “could not have
been acting within the scope of his employment when he purchased the royalty mnterest ”
Id

Thus 13 exuctly whit heppemd 1n ths gave  Net only did Mr O’Domaell devron
from hus Firm business and undertake allegedly illegal activity with mdifference 10 1ts
effect on the Firm, but bn also enlmted athers to @ viatz from thess Firm xctivities angd to
help with lus personal endeavor The particular Firs: employees, 1n turn, engaged m their
own personal conduct to assist Mr O‘Dmmell.theroutofpmond fealty, see, e g,
Rodnguez Tr at 28-29, 58, Escobar Tr at 29-31, 52 (showmg deep personal affection for
Mr O'Donnell), or because of fear of hus temper, see Depostion of Else Latmovi, dated
June 26, 2006, at 43 [hereinafter “Latinovic Tr ] (as to pnor Los Angeles contnbutions)

15
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These employees even involved persons outside of the Firm, all the while keeping the
conduct hidden from the nine other partners and 17 associate attorneys There 18 no
evidence that the employees believed the reimbursement conduct was a project or
undertaling of the Firm rather then of Mr O’Donnell The employees did not undertake
the project n the spint to serve the Firm's interest, but to help someone who had helped
them

c To Accord with Past Law Firm Cases, the Commission Should
Find Mr, O'Donnell’s Activity Outside the Scope of
Employmamt
The scope of employment 1s essentially a finding of fact Here, the facts show
that Mr O’Donnell and certamn Firm employees did not serve the Firm when they
organized and undertook the 1llicit resmbursement scheme In other matters involving
law firms and 1llegal activiies by partners or employees, the Commussion, through
concthation agreements or decisions, ulimately did not hold the law firms hable for the
illegal activities of the individuals even when, unlike here, the 1llegal activity related to a
chient or client matter See, cg.th4$30(nlmgﬁHogm&HmLLP).MUR
50P2 (relatng to Thompsen Cobum LLP) Aceurdingly, a3 many courts huve done and
as the Commssion his dane ox sevaral occasions, the FEC shdild find that the ilizgal
activity of the indivadustis 1n thus case was aataide ths snape of their employment end
does not tngger vicanous hakmhty for the Firm

d The Reimbursement Activity Did Not Benefit the Firm and
Cannot Serve as the Basis for “Knowing and Wiiiful” Liabality

Sectron 437g of the Act mfarnces “knowing and willful” violations of the Act,
including section 441f Under section 437g, there are igher civil peraitier for these
persons found to have violated a provision of the Act n a “knowing and willful” manner
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See2U S C §437g(aX5) & (6XC) Importantly, the “knowing and willful” standard 18
the same standard that tnggers cnnunal hability under Title 18 for violations of the Act
Id § 437(g)d)

In the case of cnminal hability, such as the hability that 1s triggered by a
“knowing and willful” viclation of the Act, federal courts require a still-hagher showing
1n order for vicanous hability te attach to Bte employer uf the offending 1rdividual In
showt, the ugent’s muhiens meist benefit the employer US v Iilten Hotals, 467 F 24 at
1006n4 According to the Deputy Atizmey Gnnoml of the Department of Justios, “[tJo
hold a corporatian hable for [the illegal acts of 1ts directors, officers, employees,and
agents], the government must establish that the corporate agent’s actions (1) were 1n the
scope of his duties and (11) were intended, at Jeast in part, to benefit the corporation ”

Paul J McNulty, Deputy Attomey Gen , U 8 Dep’t of Justice, Principles of Federal
Prosecution of Business Orgamzations, Mem to Heads of Dep’t Components & U S
Attomeys, U S Dep’t of Justice 2 (Dec 12, 2006),

Momorendum™] See ilsc id at 1 n 1 (applying same pnnciple to the prosecution of
partnerships), OK7 Semsonductor Co v Wells Fargo Bank, Nex'l Assoc , 288 F 7id 768,
775 (9® Cir 2002) (hohdeng that habulty sttaches only if an employey Wenefited from its
employee’s RICO violation)

There 13 no evidence that Mr O’Donnell intended to benefit the Fum by
reimbursing others for contributions to the Edwards campaign ® There 15 no evidence that

' Please note that tie Ofice of Eeneral Counsel has not reconumended that the Commussyon find

probable cause to believe that any mdividual other than Mr O’Donnell made a “knowmng and willful®
viclgties of ssotion 4411, thernfors, thes seation only dimouies Ms: O"Boanall’s actrvities

17
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the Firm did so benefit There 18 no evidence that the Firm had or sought business with
the campaign, and the Firm, as a non-lobbying firm, had no interest 1n legislative
mfluence of the Senator Compare MUR 4530 (Psaltis) Unlike the situations in MUR
4530 (Psaltis) and MUR 5092 (Lazaroff) where the law firms were ulumately released
from liabalsty (1n the conciliation agreement 1n MUR 4530), the 1llegal activity m this
case did net have axy connectron o a cliwft or client matter The 1llegal actrety wos
wholly imiependent of tire Fsm’s busmess Mr O’Donnti] undertddok the 1llegal activity
to extinguizh a persusal oommatment to the Bdwards campaign that Mr O’Donneill
mcurred 1n his own name and for lus own political benefit

Without evidence of a benefit to the Firm or even an intent to benefit the Firm on
the part of Mr O’Donnell, the FEC cannot find that the Firm 1s vicanously hable for lus
violating section 441f at the cnminally equivalent standard of “knowing and wallful
The Commussion 1s left with ordinary vicarious hability, but, as explamned above, that
also does not attach to the Furm because of partnership law and the principles of agency
C. Subsequent Actions by Firm Do N¢ - . bilty fo

In the Beief, the Office of Genesal Counel xttexspts to enplam why 1t 1 seeking

vicanious hakility sgassst the Fim even thougl seclimg sush hiability 15 not the normal
course of actiom for the Camnussion In its explanation, the Qffiee of Ganessl Coumsel
also uses the discussion to put farward additional reasons why vicanious hebality shonld
attach to the Firm In the end, the Office of General Counsel 1s 1n error about the
attachment of vicanous hiability to the Firm by virtue of its subsequent actions (or
assumed actions) and its responses 1n this case Given the facts of this case and the non-

mvolvement of the other partners of the Firm, the Commussion should cease to pursue
vicarious hability
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1 The Firm’s Paying the Legal Fees of Employees Provides No Evidence
for the Scepe of Ennloymemt

The Office of General Counsel (at 15-16) points to, as one evidence of the scope
of employment, information that the Firm was paying for the attorneys for implicated
staff and others The Office of General Counsel, however, does not and cannot point to
any cases where vicarious liability was imputed 1o an employer for paying éttoracys’ fees
of enevloyees so that the staff eould restave adequms ropreseniittion 1m coutt oed Uufore
advanmsteative agencras In faet, these ara cases whewe: cowcts bave explicitly refused to
take the payment of employee legal fees 13t0 account when deternumng the wicanpus
hability of the employer See, e g, Plancarte v Guardsmark, LLC, 13 Cal Rptr 34 315,
320,322 (Cal Ct App 2004) (finding that 1t was 1n the employer’s interest that the
employee “have adequate and reliable representation” and finding no “rule that an
employer who has been mnformed of the matenal facts regarding an employee’s alleged
tortious acts and still provides a defense for the employee has, 1pso facto, raufied those
acts and made itself potentialiy hiable for them™) Indeed,a U S distnet court recently
held as unconsututronal efforts by the Rederal government % prevent employers from
pawmg fer avornvys for 15 eploy=s US v Stein, 435 F Supp 2d 330, 364-65
(SDNY 2086)

Moreovar, recently-1ssued advice from the Department ef Justics mndicates that
the Department wall only take the payment of legal fees for employees into account “mn
extremely rare cases” where “the circumstances show that 1t was intended to impede a
cnminal mvestigation ® McNulty Memorandum at 11 n3 The Office of General
Counsel does not and cannot point to any evidence that the Firm acted “improperly to

19
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shield itself and 1ts culpable employees from government scrutiny,” :d , by paying the
legal fees of the employees

2 The Firm Has Cooperated

Contrary 1o the assertions i the General Counsel’s Brief that the Firm has
withheld information from the Commussion, the Firm has fully cooperated with the
Commrssron and 1t$ staff Fst, 1t submutted a brvef rtal response to the Conmrssion,
dengnmg tiset the Fnm had oxmbomcd snsome—a mspense that has held un even in the
Ganeral Counsel’s Bnef S»onnd, the Finm submzitod a subsequent mesponss an fnme 25,
2004, further demomstrating that the Firm had not rexmbursed anyone and mcluded an
affidavit from the co-managing partner to that effect Third, the Firm promptly has
comphed with discovery requests from the Commussion, searching all of the files of Firm
computers, providing detailed descriptions of past and present employees, and providing
reports of compensation pad

The Firm should not be targeted for what the Commussion has not asked of 1t
The Comnnssion lrts not requested a deposition or interview with the co-managing
partner The Contmission also has rot asked detarled guestrons of the Firm, other than
what wos meluded m discoaery  The Offioe of Generdd Gounssl complasins that the
Commussion bus ant reaesved full informaten from the Fum on the aativitmea of other
persons Thus 1s a puzzhing pasition, for the Firm has responded to =1l requests from the
Commussion Moreover, 1t did not have full information about the activities that took
place since they were personal activities and done m secret Surely the Office of General
Counsel 13 not suggesting that the Firm should have voluntanily speculated about unasked
questions and provided speculative answers

20
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Instead of targeting the Firm for vicanous hability, the Commussion should find
no probable cause to believe that the Frm violated section 441f The Firm did not
rexmburse anyone for any contnbution Mr O'Donnell used no Finn funds for such
sexmbursements None of the other partners were aware of the reembursement scheme
that Mr O’Donnell concocted to extingmsh lus personal political and financial
comsmtment Morsover, e Firm has cocperated with all requests from the FEC and
presented evmience of 11 own sumcence

3 The Firm Was Not Aware of she Rexmbursements at the Time They
Were Made

The Firm, through the co-managing partner, was not aware of the 1llegal Edwards
campaign rexmbursements at the ime they were made 2006 Mortumer Aff §7 See also
Latinovic Tr at 111 (stating that she did not inform the managing partners of the
rembursement scheme) Contrary to the deposition tesimony of Ms Latinovic, Ms
Latinovic dad not discuss the precipitating article from The Hill with Ms Mortumer, the
co-managing partner, until afier the Complaint had been filed 2006 Mortumer Aff 98

Nevertheless, even if the Firm had known about the rermbursements prior to the
Complasst, there 18 no logal ‘ebhgaten i the Act or clsewhicre (as admtted by the Office
of General Cornsel) to report illegal sctivaty to the FEC  Unlike the bxwr firn 1 MEJR
5092 (Lazaroff), 1t was not possible for the Firm to report any rexmbursement activity
because no other partner or even attorney was mvolved m Mr O’Donnell’s personal
scheme hthehmoﬁ'mmaﬂo&upnmmuﬂmmysm«pmdmmakmg
rexmbursed contnbutions and could submit teshmony based on direct knowledge

Without such direct knowledge and the complete facts, the Firm here could only respond

21
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to the FEC wath the information 1n 1ts possession, and 1t did so In no way should this be
thought of as stonewalling the Commussion or withholding information

4 The Conciliation Agreement in MUR 4530 (Psaltis) Is No Precedent
The Office of General Counsel argues that the Commussion action 1n MUR 4530

(Psaltis) serves as a precedent for gomng after the Firm for vicarious hability in this
Matter The facts and legal 1sues involwed 1n that case, however, nghlight how MUR
4530 13 no prevedant whatseever

First, the naturs of the conelumon of MUR 4530 indicates that 1t has 5o
precedential valur In the concilwtion agreement in MUR 4530 between the law firm
Hogan & Hartson L L P and the FEC, found at

ndf, the law firm did not admut or deny 1ts

general liability, much less vicanous hability for & “knowing and wallful” violation by
one of 1ts employees or partners

Second, the analys:s of the Commussion’s probable cause action with respect to
Hogan & Hartson must take mto account the facts of that case, which differ from the
facts of thus Matter In MUR 4930, the prisxry Fizm cnsployec smpliocated wes a lobbyust
and e lew firm exguged m loblymg acthvaies—x situntion whese the Carcrsmsion
mght viaw contebutiea-reiated illegal actimty wath greater suspicuna gven the
mteraction of lobbyists and Membere of Congress In this case, the Firm does not engage
1n lobbying activities Moreover, the violation n MUR 4530 involved a contribution

from a foreign national, whereas the case at hand imvolves contnbutions in the name of
another
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Finally, the violation by the lobbyist m MUR 4530 related to a client matter,
which contrasts to the facts in this case Here, the illegal activity was wholly unrelated to
Firm clients

In short, the concihation agreement n MUR 4530 did not estsblish as a matter of
law that law firms must be held vicanously hable for instances of personal illegal activity
undertaken by partners and stalf Accordingly, MUR 4330 15 no precedent fbr going atter
the Fism Laoking at the facis of this case, k m cleas that the Firm had s0 lnpeicdige or
nvolvament 1n Me O’Dannell’s pernanal schame

CONCLUSION .

The Commussion lacks evidence that the personal actions by Mr O'Donnell and
certain Firm employees tngger vicanous hability exther at the normal or the “knowing
and wiliful” level for the Firm--through partnership law, agency principles, or otherwise
The 1llegal activities were outside the scope of the Firm’s business, outside the scope of
the agents’ employment, wholly independent of Firm clients, and did not benefit the
Firm Instead, the rexmbursement scheme was a “frohic of lus own,” a personal
undmkmgtoemgmhiapmuuﬂpehueﬁmdﬁnmmdmmmttothem

- campargn by bitn O'Doyemii for ms ¢em persami] benefit As a matter of lsw, the Firm

may 1t be bald knhle under these facts



12044323, 48

Respectfully submitted thig 14% day of December, 2006,

Jan Wrtold Barag
D Mark Renaugd

WILEY REIN & FIELDING LLp
1776 K Street, NW

Washington, DC 20006

(202) 719-7330

Counsel to O'Donnell & Mortimer L1p



